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EDITORIAL NOTES. 


THERE WILL be an 1nusually large number of lawyers in the 
next Legislature. There will be six in the Senate and fourteen in 
the House. Those in the Senate are Frederick S. Fish, William 
Brinkerhoff, George O. Vanderbilt, Abraham V. Schenck, James 
C. Youngblood and John W. Griggs. In the Assembly there will 


be Edward Ambler Armstrong, Richard Wayne Parker, Edward Q. 
Keasbey, Cornelius 8. See, Isaac Romaine, John W. Heck, John C. 
Besson, Frederick Frambach, Jr., A. Judson Rue, Benj. F. Cham- 
bers, Edward 8. Savage, George W. Jenkins, DeWitt C. Bolton and 
William H. Corbin. Of the lawyers in the Senate, four are Repub- 
licans and two Democrats; of those in the House twelve are Repub- 
licans and two are Democrats. The prominent candidates for Presi- 
dent of the Senate and Speaker of the House are all lawyers ; in the 
Senate, Abraham VY. Schenck of Middlesex, John W. Griggs of 
Passaic, and James C. Youngblood of Morris, and in the Assembly 
Edw. Ambler Armstrong of Camden, George W. Jenkins of Mor- 


ris, and Edward Q. Keasbey of Essex. 





WirtH ALL these lawyers in the Legislature, something ought to 
be accomplished in the way of revision of the law and the simpli- 
fication of the practice. Ordinarily it is difficult to secure’ the 
attention of the Legislature to such matters as these. The majority 
of the members are much more interested in municipal or per- 
sonal legislation, and the rights of property or labor, or the privi- 
leges of corporations or restraints upon their powers. They know 
the law is full of inconsistencies and defects, and they regard the 
practice as so complicated as to be hopelessly beyond their com- 
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prehension, and they believe the lawyers love to have it so. The 
lawyers would be glad to prove that they desire the revision of the 
law and simplification of the practice, but it is not easy even fora 
large body of lawyers in an annual legislature to propose and 
much less to carry out any definite plan of improvement. The 
press of other business is very great, and the lawyers both in the 
Legislature and out of it are by no means agreed upon what 
changes ought to be made, nor even upon the general direction 
which the changes ought to take. 


A CHANGE in the system of our courts can only be made by a 
constitutional amendment. A plan of this was proposed last 
winter but the subject aroused so little interest that it was found 
to be impossible to bring it up for final action with any chance of 
success. This year if there isa lawyer in the Speaker’s chair, 
with many lawyers in the House, there is no doubt that the subject 
will be discussed, and some plan providing for an independent court 
of appeals to consist of lawyers alone will probably be adopted 
for submission to the next Legislature. The question of the fusion 
of the courts of law and equity may also be brought under dis- 
cussion. 


MANY PLANS may be suggested for the simplification of the 
practice, but nothing of much importance can be done without a 
revision of the whole system, and that is the work of a commission 
of the best lawyers in the state chosen for the purpose, rather than 
for those who are engaged in general legislation. Something may 
be done in shortening the time for pleading in equity and dimin- 
ishing the expense and delay in uncontested cases, and a great 
saving of expense and delay might be made in litigated cases if 
the trial by jury were made the exception instead of the rule by 
means of some such simple device as has proved so successful in 
England, requiring an application to the court by the party who 
desires to havea jury. The result is that a jury is seldom asked 
for. We suggested last month a sketch of a plan for a revision of 
the mechanics’ lien law. We trust we shall receive other sug- 
gestions and that a practicable plan will be devised and that the 
passage of it will be urged and accomplished. 





A curious illustration of the law of precedents is found in 
Frutch v. Bonnell, Supreme Court of Oregon, 13 Am. Law Rec. 
283. The decision of the same court in the same case (5 Ore. 504) 








Ke ore OO ewe Oo WY 


Pr ct © 


Ss 


fact ery 


n 
S- 


1e 


yn 
in 
Ly 
nh- 
at 
oy 
in 
ho 
ed 


ig 
he 


4) 





EDITORIAL NOTES, 355 


was cited as a precedent and the court denied that it was of any 
authority and decided adversely to it, because in that case the 
court had no jurisdiction of the parties. They said that the opin- 
ion had been extra judicial. There can be no precedent without a 
decision, and, according to the principles of the common law, an 
opinion on a matter not in judgment before the court is not a de- 
cision. Carroll v. Carroll, 16 How. 287; Brumley v. State, 20 Ark. 
78; Rose v. Hunley, 4 Cr. 278; Perkins v. Proctor, 2 Wells 386. 
‘‘Tt follows that a court without jurisdiction cannot render a de- 
cision and consequently cannot make a precedent. We must de- 
«cide the question before us as one which has received no judicial 
exposition in this state. We have no right to follow the extra ju- 
dicial construction in 5 Oreg, 504 against ourown convictions. To do 
s0 would be plainly to deprive the appellants of their property 
contrary to the law of the land.”’ 


Tuk cAsE of The J. W. Tucker, 20 Fed. Rep. 129, was an import- 
ant decision upon the priority of maritime liens. It was formerly 
the rule of the Admiralty Court in New York that between mari- 
time liens of the same rank that on which the libel was first filed 
took the precedence; The Triwmph, (1841) 2 Blatchf. 433, note, 
and The Globe, (1852) id. 483. The principle on which these cases 
were decided is that a maritime lien ‘‘is in reality only a privilege 
to arrest the vessel for a debt which of itself constitutes no incum- 
brance on the vessel, and becomes such only by virtue of an actual 
attachment.’? But Judge Brown now says that the principle has 
been since declared by the Supreme Court to be unsound and that 
‘*a lien is a right of property and not a matter of procedure,”’ so 
that concurrent liens of the same rank should be paid pro rata 
without regard to the date of the first attachment, citing 7’he Lot- 
Lawanna, 21 Wall 579; The Paragon, 1 Ware 322, 330; The Fan- 
ny, 1 Lowell 508; The Arcturus, 18 Fed. Rep. 743, and other cases. 
The precise question presented in this case had not, he said, arisen 
of late years in his district, but it seems to have been regarded as 
an open one by Judge Benedict in the Eastern District of New 
York in the Samuel J. Christian, 16 Fed. Rep. 796, but in the 
Frank G. Fowler, 17 Fed. Rep. 653, the ruling of Blatchford, J, 
was inconsistent with the former cases and in accordance with the 
principle laid down by the Supreme Court. The result of this rule 
is that as between different lienors the proceeds in the Registry 
should be distributed according to the priorities of the liens them- 
selves and not according to the priority of the proceedings to en- 
force them. 

In regard to the priority of the liens themselves, this court de- 
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cided that canal boats and similar craft, which make short and fre- 
quent voyages during the same season, should be subject to the 
rule which has been adopted with regard to boats in the great 
lakes, viz: that all liens for repairs and supplies furnished during 
the same season should be concurrent without regard to the par- 
ticular date or voyage at which they accrued. 





In Wells v. Langbein, U. 8. Circuit Court, N. D. Iowa, 20 Fed- 
Rep. 1883, it was held that a chattel mortgage reserving to the 
mortgagee the right to dispose of the stock in the usual course of 
business, provided the stock be kept up, is void asa fraud upon 
creditors, and that it is not made valid by the fact that the mort- 
gagee has taken possession before proceedings have been taken to 
attack it. In the first proposition the court followed Robinson v. 
Elliott, 22 Wall. 513, without discussion ; on the second they cited 
Congreve v. Evetts, 10 Exch. 298; Read v. Wilson, 22 Ill. 379 ; 
Brown v. Webb, 20 Ohio 389 ; Robinson v. Elliott, 22 Wall 513; 
Parshall v. Eggert, 54 N. Y. 18; Blakesley v. Rossman, 43 Wisc. 
116, and other cases. The rule in Robinson v. Elliot had not beer 
adopted in New Jersey to its full extent. 





THE Supreme Court of Kansas, in Gould v. City of Topeka, 
32 Kansas, 30 Alb. Law Jour. 351, decided against the doctrine of 
the New Jersey Supreme Court in Pray v. Jersey City, 3 Vroom 
394, in regard to the liability of cities to individuals for injuries 
arising from the negligence of its officers. Thecourt says: ‘‘ That 
a city is liab'e for any injury to private individuals caused by the 
negligence of its officers in not keeping its streets in a safe and 
proper condition, has been maintained and promulgated by the 
Supreme Court of Kansas nearly ever since its first organization ; 
and such is now the clearly recognized doctrine of this state; and 
nearly all the courts of the last resort in all this country also rec- 
ognize, sanction, approve and promulgate this very same doctrine. 
It is believed that the decisions of the Supreme Courts of New Jer- 
sey, Michigan and Texas furnish the only exceptions to this al- 
most universal agreement among the courts. Pray v. Mayor, etce., 
of Jersey City, 32 N. J. L. (3 Vr.) 394; Detroit v. Blakeby, 21 
Mich. 84 ; McCutcheon v. Homer, 43 id. 484; City of Navasota v. 
Pearce, 46 Tex. 525.’ It appears from this that New Jersey is ina 
smal] minority on this subject. The Chief Justice admits, in the 
case of Pray v. Jersey City, that there is a great discordance of 
judicial opinion in England, and that the legal mind in this cout 
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try is in a similar state of ‘‘ dubiety,’’ but he adds that it is not a 
matter prime impressionis, and that it was settled in Freeholders 
v. Strader, 3 Harr. 108. It always seemed to us that the rule was 
declared too broadly, and that a distinction might have been taken 
without overruling the former case and that the law might have » 
been settled in New Jersey in accordance with the weight of au- 
thority throughout the United States, and upon a more logical and 
practical basis, and we think if the proper case should arise it will 
appear that the rule in the Pray case has been understood and 
eited at circuit in a much broader sense than the law will warrant. 





Fink v. Patterson, U. 8. Circuit Court, E. D. Virginia, 21 Fed. 
Rep. 602, is.a decision which may help to put a stop to a fraudu 
lent practice on the part of insolvent debtors, which is not uncom- 
mon and is very embarrassing to indulgent creditors. An insolvent 
firm offered, by a circular letter to its creditors, to pay fifty per 
cent. of its debts, and agreed in the same circular to make no pref- 
erences. Many creditors accepted the offer. The firm afterwards 
continued business at large expense, postponed the execution of 
the compromise for an indefinite period until all the creditors ac- 
cepted and paid many of its debts in full, leaving others unpaid. 
It was held that equity has jurisdiction on bill filed by some of the 
creditors to take possession of the firm assets and administer them 
for the benefit of the creditors ; and that this could be done in Vir- 
ginia by acreditor’s bill without previously obtaining judgments 
at law. The code of Virginia allows creditors’ bills to be filed by 
creditors who have not obtained judgments at law, but the court 
said they preferred to regard the present bill as a creditors’ bill 
like that described by Mr. Wait in Wait, Fraud. Conv., 103, 104, 
note, and by Mr. Barbour in 2 Barb. Chy. Pr. 149, (a work, the 
court says, written under the eye and under the correcting hand 
of Chancellor Walworth, and as useful as authoritative,) in which 
it is said that the creditors’ bill there described may be filed by 
simple contract creditors, and that it does not require a judgment 
to have been obtained. 





AT THE BEGINNING of winter it may be interesting to know that 
it has been decided by the Supreme Court of Illinois, in Chicago 
v. O Brien, 18 Reporter 587, that the owner or possessor of a lot 
or building adjoining a street cannot be compelled by the munici- 
pal authorities to remove the ice and snow from the sidewalk in 
front of his land, and that an ordinance requiring him to do this is 
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void. The court says that such an ordinance cannot be supported 
as an exercise of the police power. The police power cannot be 
used to place a public burden upon a private individual, except 
as authorized in cases of eminent domain, or by virtue of proper 
proceedings to enforce special assessments or special taxation. 
The sidewalk is a public highway. By an exercise of the same 
power the owner could be compelled to construct and keep in re- 
pair public roads, bridges and culverts fronting upon or running 
through his land. The gist of the whole argument, they say, is 
that it is convenient to hold him responsible. ‘‘It is not perceived 
why it would not be equally convenient to hold him responsible 
for the entire police government of so much of thestreet.’’ In Illi- 
nois the courts have held that the cost of the construction of the 
sidewalk cannot be thrown upon the owner of adjoining lands 
except by assessments for benefits; and the law is the same in 
New Jersey, although the court in the Agens case, 8 Vroom 415- 
423, to avoid overruling a decision of the Supreme Court, assumed © 
that the benefit of building a sidewalk would be equal to the ex- 
pense and in proportion to the frontage. This assumption is 
obviously false if it is to be applied to all cases. Take for example 
a thoroughfare from the centre of a town to a railroad station, 
passing through a low and swampy field. Can the owners of the 
field be compelled on any principle of benefits either to construct 
the sidewalk or to keep it clear of snow? Similar instances are 
found in every city, and when such cases are brought before the 
courts the decision of the Illinois court will be found to be un- 
answerable. 


Mr. Justice MATTHEWS has rendered an important decision 
npon the subject of the taxation of railroad cars and interstate 
commerce. The case is Pullman Southern Car Co. v. Nolan, U- 
8. Circuit Court M. D. Tennessee, 19 Centr. L. J. 369. The Gen- 
eral Assembly of Tennessee passed an act March 16, 1877 contain- 
ing this clause: 

The running and using of sleeping cars or coaches in Tennessee, not owned by the rail- 
roads on which they are run or used, is declared to be a privilege, and the companies owning 
and running or using such cars are required to report on or before the first day of May in 
each year, to the comptroller, the number of cars so used by them in the state, and they 
shall be required to pay to the comptroller by the first day of July following fifty dollars 


for each one of said cars or coaches used or so run over said road, to be enforced by distress 
warrant. 


The cars taxed in this case ran through the state to points 
beyond it. 

The judge said that the right to declare the running of these 
cars to be a privilege, only to be obtained by the payment of a tax, 
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would be equivalent to a right to forbid the running of them 
altogether, and that this as applied to cars employed in interstate 
transportation would amount to a right to regulate commerce be- 
tween the states, which is contrary to the Constitution of the 
United States, and that therefore the court must deny the state the 
right to declare the running of the cars to be a privilege and to im- 
pose a tax upon them. 

The court cited Transportation Co. v. Wheeling, 92 U. 8S. 278- 
279 ; Crandall v. Nevada, 6 Wall 31; the case of State Freight 
Tax, 15 Wall. 232-280, and distinguished Osborne v. Mobile, 16 
Wall. 469, where the subject of the tax was not the act of transpor- 
tation itself, but a general business carried on within the state by 
a resident thereof, which included transportation beyond the lim- 
its of the state, and also Wiggins Ferry Co. v. East St. Louis, 107 
U. S. 365. 

The new railroad tax law of New Jersey, Laws 1884, comes 
within the principle of Osborne v. Mobile, and is not subject to the 
objections taken to the law of Tennessee. 





Our QquoraTion from the London Daily Telegraph of a state- 
ment about the Colonial Barristers seems to have got that paper 
into trouble. Pump Court, quoting the New Jersey Law Jour- 
NAL, charges the misstatement upon the Daily Telegraph, and now 
it appears that all the papers made the same mistake and the 
Daily Telegraph has evidently complained that it should not bear 
the blame alone, for Pump Court now says: ‘‘Inour last issue we 
referred to the mistake made by the Daily Telegraph as to the 
supposed admission of colonial barristers to the English Bar. We 
learn that it was a mistake that was made by most of the leading 
dailies. The enormous circulation of the Daily Telegraph, how- 
ever, all over the world, fixed the mistake on this paper, for its ar- 
ticle was copied by, among others, an able legal journal in the 
States.”’ 


—_____»—--—e—__—_ 


IS THE DEED OF AN INFANT FEME COVERT, DULY EXE- 
CUTED WITH HER HUSBAND, IN NEW JERSEY, 
VOID, OR ONLY VOIDABLE IN LAW? 


No. IIL. 

Having considered the disability of coverture and of infancy ex- 
isting separately, we now propose to examine such disabilities 
when they coexist in the same person. 

In Sheppard’s Touchstone, p. 6-7, it is held: ‘‘If a married 
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woman be an infant at the time the tine is levied, in that case she 
may avoid it during her minority, but if coverture continues till 
full age she cannot then avoid it. * * * Any person who can 
take by grant may take by fine; or any person male or female of 
full age, or under age whether feme covert or not, may be con usee 
in a fine and such fine is good.’? See also 1 Cruise on Fines, p. 
125, pl. 191, and p. 131, pl. 200 ; 3 Aitkin 479. 

The Supreme Court of Indiana, in Richardson v. Pate, Nov. 27, 
1883, reported in Central Law Journal, Jan. 11, 1884, held that an 
infant married woman may disaffirm her release of dower in the 
lands of her husband within a reasonable time after she becomes 
discovert, if such disaffirmance be made within the statute of limi- 
tations. 

In Bool and wife v. Mix, 17 Wend. 119, Justice Bronson, in an 
elaborate opinion of the court, held that a deed of real estate exe- 
cuted by a feme covert in conjunction with her husband acknowl- 
edged in the form prescribed by law, is valid ; and where the feme 
covertis an infant, the disability of infancy remains, although she 
execute and acknowledge the deed in the form presented by stat- 
ute ; and a deed of bargain and sale made by an infant is like a 
feoffment with livery and seisin, voidable only with the single ex- 
ception of those which delegate a naked authority ; they are void. 
This was an action of ejectment in which the plaintiff's claim was 
founded upon a deed for land which had been previously conveyed 
by the wife while in her minority, but who had refused for many 
years either to affirm or disaffirm her deed made in infancy. The 
court held that as the wife of the plaintiff, who had joined with her 
first husband in a deed to Mitchell when she was not yet 19 years 
of age, had not done anything to avoid that deed, the defendant 
who claimed under the deed of the infant.feme covert, was entitled 
to the verdict, as he had the legal seisin of the land, and conld not 
be sued as a trespasser. The deed of defendant might be defeat- 
ed, but so long as it remains unrevoked, the possession of defend- 
ant was not tortious and ejectment could not be maintained. 

In Sandford v. McLean, 3 Paige 117, the syllabus of the case 
would seem to indicate a contrary doctrine to what Justice Bron- 
son held in Bool v Mix. It states that ‘‘A conveyance by an in- 
fant feme covert, although executed and acknowledged in the man- 
ner prescribed by the statute, 7s void.”’ But when the opinion is 
examined it will be found that such deed was not held absolutely 
void, but only void against her, because it had not been ratified by 
her after becoming of lawful age. The language of the Chancellor 
is as follows: 

‘*The decree will declare that as it appears from the pleadings 
in the case that the defendant was an infant at the time she exe- 
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cuted the conveyance of the 12th of June, 1823, to the Trustees, 
and as she had never since ratified the same, it was void against 
her.”’ 

This surely is an admission that if she had ratified it, the deed 
would not have been void ; and therefore it was, when executed, a 
voidable deed. 

In Shrader v. Decker, 9 Penn. St. Rep. 14, the action was eject- 
ment. Defendant set up two conveyances of the land from Re- 
becca Schrader and her husband ; the first was executed while she 
was an infant and the second was obtained from her the next year 
under circumstances which amounted to gross fraud and duress, 
the consideration being her husband’s liquor bill. 

Chief Justice Gibson, in his opinion, treated this case as a rank 
compound of fraud and concealed duress, and denounced with 
severity the fraud of the husband and the landlord in the whole 
transaction. The plaintiff brought the suit many years after Mrs. 
Schrader had come of age, and she had never confirmed the deed 
after she came of age, but had given another deed for that land 
several years after she had been divorced from her husband, which 
latter deed was, in fact, a disaffirmance of her former one. 

The Chief Justice said : ‘‘ The deed for a part of the property be- 
ing executed while the wife was an infant is absolutely void.’’ He 
cited no cases and did not discuss the question. The expression 
was merely a dictwm uttered under the influence of his sense of the 
fraud and duress practiced upop the wife. Or, perhaps, learning 
that Mrs. S. had in legal effect disaffirmed the deed executed by 
her while an infant covert, by a subsequent deed, the Chief Justice 
may have pronounced it absolutely void for that reason, as it was 
indeed void for such reason. The dictum of so learned a jurist is 
worth something, but can hardly be regarded as authority for treat- 
ing every deed of an infant feme covert as absolutely void from the 
beginning, and not voidable, in the state of Pennsylvania. 

It is alleged with some force, that this question in New Jersey 
is affected by a peculiar provision of the statute on the subject. 

I have referred to the early colonial legislation in this state as it 
stood up to 1743. At that date the act of 17th George II was pass- 
ed, found in Nevill’s Acts of General Assembly, vol. I, p. 298. It 
was an ‘‘act concerning acknowledging deeds in the Colony and de- 
claring how the estate or right of a feme covert may be conveyed 
or extinguished.’’ After providing for the execution of deeds by 
man and wife and the private examination of the wife taken and 
certified as is done at the present day, making the same sufficient 
to pass the estate and bar the dower of the wife, a proviso was in- 
serted as follows: 

‘*Provided always, and it is hereby declared that nothing in this 
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act contained is meant or intended to enable any feme covert under 
age of twenty-one years to sell and dispose of any land estate or 
right therein.’’ 

This proviso has been retained in the acts respecting conveyances 
to the present time, with no change in substance and with hardly 
a change in phraseology ; see Revision of Laws, p. 155, pl. 9. 

It is important to inquire, what was the object or intent of this 
proviso? What evil was it intended to remedy ? 

The original law prior to 1743, as we have seen, was broad and 
general in making feme coverts to join with their husbands, in con- 
veying their own lands, and in barring their dower in their hus- 
bands’ land. It entirely ignored the disability of infancy, while 
removing the disability of coverture. Sothat the deed of an infant 
Jeme covert duly acknowledged and executed under the early law, 
as effectually conveyed her land and interest in land, as the deed of 
an adult feme covert did convey her estate. It thereby destroyed 
the voidability of the infant feme cover?’ s deed. Such a deed could 
not be disaffirmed when she came of age. It had to stand because 
it was sanctioned and made absolutely valid by the statute, which 
did not discriminate between infants and adults. This defect in 
the statute was noticed by the early lawyers of the Province ; and 
to remedy this evil that proviso was inserted. 

Let it be noted that this proviso did not preclude, nor was it in- 
tended to preclude an infant married woman from signingand duly 
acknowledging a deed upon a private examination, etc., but it did 
not allow her to convey her land and her interest: therein, as if she 
had been of full age. She could made a deed, but the natural dis- * 
ability of infancy still adhered to it ; and until she affirms or disa- 
firms it, after coming of age, it will not bar her dower or divest her 
absolutely of her estate. The deed would be when given, per se, a 
voidable deed, just as Justice Bronson held in 17 Wend. 119. 

The statute of-Alabama contains the same provision as that in 
New Jersey ; and the old statute of Maryland was substantially 
the same, while that of Illinois, Indiana, and of Ohio authoriz- 
ed feme coverts of 18 years and upwards to convey their lands, the 
statutes of New York, Pennsylvania and Virginia, and those of 
the New England states, and all other states, so far as I have been 
able to ascertain, make no reference or restriction as to the age of 
the feme covert, who is authorized to convey by deed duly ac- 
knowledged ; and yet the cases above cited from the New York 
courts hold the disability of infancy to adhere to deeds of infant 
married women otherwise properly executed, rendering them void- 
able and not void. ; 

The case of Ross v. Adams, 4 Dutch, 160, is the first case in the 
courts of New Jersey in which this question was involved. The 
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validity of a mortgage was contested upon the ground that at its 
date, Mrs. Adams, who joined with her husband in executing the 
mortgage, was a feme covert under age. Justice Vredenburgh, 
with whom sat Ogden and Ryerson, of the Supreme Court, said : 
**The disability of infancy was not removed by the statute autho- 
rizing the acknowledgment of deeds by married women, because 
the power conferred by that act is by its express terms limited to 
Jeme coverts over age. But even supposing as Mr. Ross contends 
that this is not void, but only voidable, still she is represented by 
counsel claiming now here to avoid this mortgage. This is the 
first and only time and place she has had the opportunity so to do, 
and if not allowed now by us the right is gone forever. We think 
by her coming forward on this occasion and claiming the money, 
she, so far as her rights are concerned, avoids the mortgage.” 

This language of the court imports only what the syllabus of the 
text expresses, viz.: That the wife coming in and claiming the 
money for the land at the first opportunity, thereby rendered void 
the mortgage she had given in herinfancy. The suggestion in the 
opinion that the disability of infancy was not removed by the 
statute was illogical, because while the statute denied to the deed 
of the infant feme covert the unavoidable validity which attached 
to an adult’s deed, it did not forbid her doing what an infant could 
do. 

This case was carried to the Court of Errors, and is reported in1 
Vroom 505. Justice Whelpley read a long opinion on other points, 
and only casually noticed this particular question in the following 
brief sentence: ‘“The mortgage of Ross created no valid charge on 
the estate against Mrs. Adams—she being a minor when it was ex- 
ecuted.’’ There was no examination of the question. It had been 
admitted in the record, that Mrs. Adams had avoided her mort- 
gage at the first opportunity after coming of age; and for such 
reason Justice Whelpley could properly say that the mortgage 
was no valid charge upon the land. 

Another case, that of Porch v. Fries, 3 C. E. Green 204, came up 
in the Court of Chancery of this state, in 1867. It involved the 
validity of two leases and a subsequent deed for lands which 
belonged to Mrs. Fries. Though married she was not of age when 
she and her husband joined in executing them. 

Chancellor Zabriskie who gave this opinion had been counsel 
for Mrs Traphagan, the infant feme covert in the case of Russ v. 
Adams, and his mind was readily led to treat the question as res 
judicata, without discussingit. He said, ‘‘The leases and deed of 
Mrs. Fries were void. She was both an infant and feme covert, and 
her acknowledgment by the very' terms of the act authorizing av- 
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knowledgment was of no effect.’ He cited Ross v. Adams ; Sand- 
ford v. McLean, and Stamper v. Baker, 5 Madd. 157. 

An examination of Ross v. Adams and of Sandford v. McLean as 
above made, showed that neither of them was decisive of the question 
under consideration, but only held that such deeds became void be- 
cause not affirmed by the parties after coming of age. The Chan- 
cellor’s dictum as to the terms of the act was not supported by the 
act cited, which only qualifies the effect of the deed, and does not 
forbid or invalidate the acknowledgment in such case. 

These are the only reported judicial cases in New Jersey, involv- 
ing the statute applicable to the question under consideration. 

The question is an important one. It is easy to see to what an 
indefinite extent land titles in this state may be beclouded if all 
deeds duly executed by married women when under twenty-one 
years of age are to be held absolutely void, notwithstanding many 
years may have passed without acts of disaffirmance, and in many 
instances acts of affirmance may have been done, It is a popular 
presumption that a married woman is old enough to join her hus- 
band in barring her dower in his lands when he conveys land ; and 
deeds are taken constantly without inquiring as to the age of the 
wife. The officer who takes her acknowledgment does not inquire 
as to her age; and his certificate does not usually refer to her age, 
and, if it did, it would not be conclusive. How in a long search of 
title running back twenty, or fifty years, in which numerons con- 
veyances by husband and wife appearin the chain, can a purchaser 
be assured that one or more of the wives did not sign their deeds 
when they were a few days or months under the age of 21 years ? 
Though the consideration may have been paid.and acquiescence for 
years may have been exhibited by the grantors, who have stood by 
and allowed great improvements to be erected on the land, yet if 
it should be shown that the feme covert, who was a party to the 
deed, was not of age when she executed it, her heirs after her 
death, or she herself in her life time, might come in and take the 
property, if her déed was void, and not voidable. 

I have presented this question because there is some diversity of 
opinion among members of the bar as to the true intent and scope 
of the statute involved ; and also as to the effect of the cursory 
opinions and dicta found in the utterances of our courts in the two 
cases referred to. Is it creditable to the judiciary of New Jersey 
that so important a question should be accepted as judicially set- 
tled by such an exposition of the law as those two cases disclose ? 

Jno. F. HAGEMAN. 


Princeton, N. J. 








ANDREW KIRKPATRICK, RECEIVER, ETC., ». ERASTUS CORNING, ET ALS. 
(Court of Chancery of N. J. Oct. 21, 1884.) 


Equity Practice—Motion to Shike out 
part of Bill.—A general demurrer had been 
filed to the bill and had been sustained by 
the Chancellor. The Court of Errors had 
reversed the decree but decided that the 
opinion of the Chancellor was correct as to 
certain portions of the bill. The demurrer, 
however, was overruled because it was gen- 


parts of the bill which had been declared to 
be objectionable, and the reason assigned 
was the decision of the Court of Errors. It 
was objected that this was in effect a new 
demurrer after the first had been overruled 
and was forbidden by the Chancery Act, 
Rev, p. 109, §31. It was He/d that the 


motion was in effect a motion to amend the 





demurrer and should be granted, and that 
the parts of the bill which had been held 
bad should be struck out. 


eral and the defendant was ordered to an- 
swer. Notice was then given under the 
215th rule of a motion to strike out those 

Bill for relief. Motion to strike out parts of bill. 

Mr. T. N. McCarter for the motion. 

Mr. F. B. Candler, of N. Y., contra. 

THE CHANCELLOR: The defendants Corning, Ludlam and wife 
and the Pompton Steel and Iron Company move to strike out cer- 
tain specified parts of the bill under the 215th rule, which provides 
that any objection to a bill or any answer or special replication, or 
any part thereof may be made and adjudicated upon, on motion, 
without the filing of a demurrer or exceptions, but the notice of 
such motion (which shall be an eight day notice), must state the 
particular ground or grounds of objection. The rule also provides 
that the making of a motion under it shall be deemed a waiver of 
the right to demur or except. The ground stated in the notice in 
this case is that the decision of the Court of Errors and Appeals in 
this suit had rendered the allegations objected to irrelevant and 
impertinent and has relieved the defendants from all obligation to 
answer them and has determined that the complainant is not en- 
titled to any relief on account thereof. The decision referred to, 
(Kirkpatrick v. Corning, 11 Stew. Eq. 234), was upon the demurrer 
which was a general one. It reversed the decree of this court, 
(Kirkpatrick v. Corning, 10 Stew. Eq. 54), sustaining the demur- 
rer. This motion is opposed on the ground that the Chancery Act 
provides, (Rev. p. 109, §31), that if the plea or demurrer filed by a 
defendant be overruled, no other plea or demurrer shall be there- 
after received ; but in such case the defendant shall file his answer 
to the complainant’s bill in forty days after such overruling. And 
if he fail to do so, the bill shall be taken as confessed, etc., and it 
is argued that the demurrer having been overruled and the de- 
fendants ordered to answer they cannot again demur, this motion 
being in fact a new demurrer. But although the act declares that 
after a demurrer has been overruled the defendant shall answer, it 
has always been held that it is in the discretion of the court in such 
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case to permit him to file a plea instead of an answer; Hall v. 
Nicholson, (1826) Stew. Dig. 534; White v. Dummer, (1841) 1 
Green’s C. 527; Seely v. Price, (1845) 1 Halst. C. 231. In the Eng- 
lish Chancery practice there have been instances in which a general 
demurrer has been allowed in part only, Mitf. Pl. 214, but the 
practice there is, as it is here, to overrule -he demurrer if not good 
to the whole bill, though it might have been good if filed as to 
part only. In such cases, however, leave will sometimes be given 
to amend the demurrer so as to confine it to the objectionable part 
of the bill; 1 Dan. C. P. 4th Am. Ed. 584; see also Story’s Eq. PI. 
§459. And such is the practice of this court ; Vanderveer v. Stry- 
ker, 4 Halst. C. 175, 186 ; Marsh v. Marsh, 1 C. E. Gr. 391. Such 
leave to amend has in the English practice been given even after 
judgment on the demurrer ; Baker v. Mellish, 11 Ves. 68. In the 
case in hand the demurrer was sustained in this court. The appel- 
late tribunal reversed the decree but expressed an opinion that the 
view of this court was correct as to part of the bill. An applica- 
tion to amend the demurrer, if made, would not have been enter- 
tained by the Court of Appeals. When its decree of reversal 
came to this court it was, according to the practice, made the de- 
cree of this court. So that in this case the application to amend 
was necessarily made after the decree overruling the demurrer. 

The bill, amongst other things, attacks the proceedings prior to 
the decree in the fureclosure suit and seeks to open the decree to 
enable the complainant to avail himself of the defence of usury in 
the mortgages, at least to the extent of obtaining a reduction in 
respect of premium or bonus alleged to have been taken upon the 
loan secured by the mortgages. This court was of opinion that the 
decree is conclusive against him and the Court of Errors and Ap- 
peals concurred in that opinion. All that part of the bill, there- 
fore, which has reference merely to that matter, should be stricken 
out as impertinent and irrelevant. This court was of opinion, too, 
that the sale of the personal property to Corning was conclusive 
upon the trust now represented by the complainant in this suit, 
and there is nothing in the opinion of the Court of Errors and Ap- 
peals expressive of dissent on that head. 

This motion is in effect an application to amend the demurrer so 
as to confine it to that part of the bill which both here and in the 
Court of last Resort was held bad, and to strike out that part of the 
bill. It will be granted. The parts of the bill mentioned in the 
notice will all be struck out. 











IN RE STEWART, BANKRUPT. 
(District Court, D. New Jersey. July 24, 1884.) 


Bankruptcy — Discharge — Gaming.— A court need not enquire whether the losses 
person who has lost money by gaming is not have exceeded the winnings. Nor is the 
entitled to a discharge in bankruptcy. The amount of the loss of any consequence. 

In Bankruptcy. Specification against discharge. 

Mr. Henry 8. Harris for bankrupt. 

Mr. James Buchanan for petitioning creditors. 

Nixon, J.: The sole allegation in the specifications filed against 
the discharge of the bankrupt is that helost some part of his prop- 
erty in gaming. This is one of the grounds set forth in section 
5110 of the Revised Statutes, which, when it is proved, compels 
the court to refuse the discharge. It is founded on the idea that 
the order of discharge is not a matter of right, but of favor; that 
the law may prescribe the terms on which the debtor may be re- 
leased from the payment of his debts ; and that every person who 
subjects his property to the hazard of loss to the gaming table, and 
loses what in fact belongs to his creditors, is not within the class 
entitled to the benefit of the act. Such a provision occurred in all 
the earlier English bankruptcy laws, but has not been included in 
the later acts consolidating the law of bankruptcy ; nor is it found 
in the United States bankrupt act of 1841. What is gaming? And 
has the allegation been proved in the present case? The word has 
a wide signification. It includes wagers, bets, or stakes depend- 
ing upon chance. Webster says it is the use of cards, dice, bill- 
jards, or other instruments according to certain rules, with a view 
to win money or other thing waged upon the issue of the contest. 
The specifications charge numerous games of chance, with cards, 
for money at various places, but especially at the village of Wash- 
ington, New Jersey, the residence of the bankrupt. The proofs are 
clear as to the fact of the gambling, but not very definite as to the 
losses which the bankrupt sustained. These were so small that the 
counsel for the bankrupt, on the argument, suggested that the 
court ought to apply the maxim de minimis non curat lex and 
dismiss the case. But I am not clear that I ought to do this. No 
such question could arise under the provisions of the English bank- 
ruptcy act, as they always specified the amount that must be lost 
to authorize the court to withhold the certificate. But our act is 
different. The discharge must be refused, or, if granted, must be 
invalidated on proof that any part of his property has been lost in 
gaming. The counsel for the bankrupt also urged that if the bank- 
rupt did not appear to be a loser on summing up the aggregate re- 
sult of his losses and gains, he did not come within the act. The 
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law does not charge the court with the duty of going into any such 
calculations. It is not to add up in one column the losses and in 
another the winnings, and then hold that the law has been violated 
or not, according to the amounts of the respective columns. Such 
an attempt was made in Ha parte Newman, 2 Glyn & J. 329, 
but was not sustained by Vice-Chancellor Leach. In that case the 
bankrupt applied for the certificate of discharge, and the applica- 
tion was opposed on the ground that he had on a certain day be- 
fore the bankruptcy lost £40 by a wager at a main of cocks. The 
stature 6 Geo. IV. c. 16, § 130, enacted ‘‘that no bankrupt shall be 
entitled to his certificate, etc., and that any such certificate, if ob- 
tained, shall be void, if such bankrupt shall have lost by any sort 
of gaming or wagering in one day twenty pounds,” etc. The bank 
rupt admitted the loss charged, but offered to prove that on the 
same day he won £45 on another wager on the same cocks, and that 
he was winner in the sum of $5. The Vice-Chancellor held that it 
was not a questionof loss or gain, and that the bankrupt had lost 
by gambling within the meaning of the act. He would not allow 
any offset of the losses by the winning, and refused the certificate, 

As the proofs here show losses, I must hold that the case comes 
within the law, and must refuse the discharge. 





DE KAY v. HACKENSACK WATER COMPANY. 
(Court of Chancery of New Jersey, June Term, 1884.) 


On application for directions to master. 

Henry H. Voorhis was trustee for the bondholders of the Hack- 
ensack Water Company and held a mortgage to secure the bonds. 

The trustee did not foreclose the mortgage although there had 
been a default in the payment of the interest. Three of the bond- 
holders commenced a foreclosure and made the trustee a defend- 
ant. A decree was made and the property was set up for sale on 
September 13th, by Walter J. Knight, Esq., the master to whom 
the execution was directed. The trustee was the highest bidder, 
and the property was struck off to him, and he was called upon to 
pay the ten per cent. required by the conditions of the sale. He 
insisted however that since he was the complainant and the pro- 
ceeds of the sale would come to him, it was not necessary that he 
should pay the ten per cent., and he refused to pay it. The sale 
was then adjourned on his bid, and the question was referred to 
Vice Chancellor Van Fleet for his instructions to the master. 

On September 17th, the Vick-CHANCELLOR decided that in a 
cause like this in which the bill was filed by the bondholders and 
not the trustee, the trustee upon bidding on the property must pay 
the ten per cent., as if he were a stranger. 

















JAMES W. FIELD v. THE INHABITANTS OF THE TOWNSHIP OF WEST ORANGE. 
(Court of Chancery of New Jersey. Oct. 21, 1884.) 


Taxes—ASi// to Quiet Title.—A sale for ordered. The defendant asked the court to 
taxes took place after the time limited by direct the complainant to pay such tax as 


law for the continuance of the lien. A bill ought to have been assessed, referring to the 
was filed to set aside the sale and quiet the act of 1881, p. I94. The court refused 
title. The complainant was in possession, to do this on the ground that it was not 


The bill was sustained and a decree was within the equity jurisdiction, 


Bill to quiet title. On final hearing on bill, answer and replica- 
tion. 

Mr. J. W. Field, in pro. pers. 

Mr. J. W. Taylor for defendants. 

THE CHANCELLOR: This suit is brought for relief against an as- 
sessment of tax of 1879 on land described in the bill and a sale for 
the tax thereunder. The complainant prays that his title to the 
property may be settled and the assessment and sale under it ad- 
judged and decided to be illegal and void. The suit is brought un- 
der the act to ‘‘ compel the determination of claims to real estate 
in certain cases and to quiet title to the same.’’ Rev. p. 1189. It 
is admitted that the sale took place after the expiration of the time 
limited by law for the continuance of the lien. The sale was there- 
fore wltra vires and a nullity. State v. Van Horn, 16 Vroom 136. 
The case is on this head within the decision in Lembeck v. Jersey 
City, 4 Stew. Eq. 255; Field v. West Orange, 10 Stew. Eq. 434. 
The complainant is in possession of the land and can in this way only 
put the claim under the tax deed inacourse of adjudication. The 
defendants by their answer by way of cross bill pray that the court 
will, if the tax or assessment was illegal or the proceedings for as- 
sessing or collecting it were not in conformity to law, ascertain and 
determine for what sum the land was legally liable to taxation in 
the year for which the tax was assessed and fix the amount. It is 
urged that the provisions of the ‘‘ general act respecting taxes, as- 
sessments and water rates,” (P. L. 1881, p. 194,) extend to such 
cases as this and will warrant the court in making a decree that the 
complainant pay such tax as ought to have been assessed upon him 
in respect of the land for 1879. That act provides that no tax as- 
sessment or water rate shall be set aside or reversed in any court of 
law or equity in any action, suit or proceeding for any irregularity 
or defect in form, etc., but that the court in which the action, suit 
or proceeding shall be brought to recover the taxes, assessment or 
rate, shall be required to amend all irregularities, errors or defects 
and if necessary shall ascertain, and by order or decree fix, the 
amount of such tax, assessment or rate, and that the amount so 
fixed shall remain a first lien or charge on the property and shall 
be collectible as provided by law the same as it would have been if 
properly levied or assessed in the first instanve. The provisions of 
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that act would be applicable to that part of the bill which seeks to 
review and set aside the assessment for irregularity but this court 
has no jurisdiction in that matter. Jewell v. West Orange, 9 Stew. 
403. The sole ground of jurisdiction is the removal of the cloud 
of the tax deed from the title, and to that the act just referred to 
does not apply. The complainant is entitled to a decree declaring 
that the tax deed conveyed no title or interest in, or to his land and 
is void. 





ENOS W. RUNYON v. CHARLES W. HODGES. 


(New Jersey Supreme Court. November Term, -1884.) 


Practice—Reference—Report of Referee.— 
When by consent of parties a case is referred, 
the order of reference being general in its 
form, exceptions cannot be taken to the 


must be treated as a verdict. 

If the referees have proceeded illegally or 
decided erroneously, the remedy is the same 
as against a verdict similarly founded, 2. ¢. 


judge’s decisions in the motion to confirm to set aside the report and grant a new trial. 
the report of the referees. Such report 


Argued at the June Term, 1884. 

Mr. E. W. Runyon for plaintiff. 

Mr. R. V. Lindaberry for defendant. 

BEASLEY, C. J.: This writ of error has no legal basis. By its 
use there has been brought before us a judgment rendered on the 
report of referees in the Circuit Court of the county of Somerset, and 
the ground on which a reversal of that proceeding is sought is that 
the circuit judge erred in point of law in certain of his decisions 
with respect to the objections interposed by the plaintiff in error, 
who was the defendant in the suit, on the motion to confirm the re- 
port. The objections here indicated were aimed at supposed errors 
in the proceedings before the referees, the principal ones being 
that the referees should have non-suited the plaintiff on the case 
made by him before them, and thatillegal testimony was admitted. 
These objections being overruled by the circuit judge bills of ex- 
ceptions were asked for and were signed. 

The case thus presented is plainly irregular and nugatory. The 
reference was a general one made by the consent of the parties, and 
consequently by force of the rule of this court the report of the ref- 
erees stood before the circuit court possessed of all the characteris- 
tics of a verdict according to. the common law. The rule of this 
court, above alluded to, in express terms invests it with such qual- 
ities. The report could be set aside by the court on the same 
grounds as would justify a similar treatment of a verdict. 

It will be observed that by this rule the legal nature of a report 
of referees has been materially altered. Its effect has been to put 
such procedure much more under the supervisory control of the 
court ordering the reference than wasformerly thecase. Anteced- 
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ently to the making of the rule in question it was well settled that 
a report of referees, stood on the same plane with the award of ar- 
bitrators, and that neither could be annulled by the court except 
upon the plainest grounds, for it was declared in the case of Bell v. 
Price, 1 Zab. 32, 2 id. 578, that such a procedure could be avoided 
only for the reason that the finding was contrary to law, or that 
such officers had been corrupt, or had proceeded on principles con- 
trary to natural justice, or had founded themselves on a mere mis- 
take which, if shown to them, they themselves would admit. Such 
a procedure was obviously much less tractible than a verdict, and, 
when, consequently, the rule of court, the former was put on the 
same footing with the latter it lost something of its original nature. 
It is to be taken with the force of a verdict, and the consequence is, 
the only remedy against errors or misconduct in the referees is by 
motion to set it aside, which is a proceeding that cannot be super 
vised, by this court on writ of error. 
The writ of error must be dismissed. 


IN RE VAN VALEN. 
(New Jersey Supreme Court. November Term, 1884.) 


Recognizance— 7he State's Equityof Re- closure was before the passage of the act of 
demption.—When one purchases lands ata 1872, (Rev. 1223, paragraph 69) and the 
sheriff's sale under foreclosure of a mortgage _ state was not a party thereto, a case is not 
which was prior in point of time toa recog- _made for any relief which can be afforded by 
nizance of bail in a criminal case entered in- this court. 
to by the owner of the land, and the fore- 


On petition of Nancy Van Valen for relief from lien of recogni- 
zance, etc. 

Argued at the June Term, 1884, before Van Syckel and Magie, JJ. 

Mr. Fleming for petitioner. 

MAGIE, J.: Bail in criminal cases have, in the discretion of this 
Court, been discharged from liability on their recognizance, but 
only when the performance of its condition or the tender of the 
principal after default has become impossible by the act of God 
and without negligence on their part. State v. Traphagen, 16 Vr. 
134; State v. McNeal, 3 Han. 333. 

Petitioner’s case differs. She was not asurety. She purchased 
the land, which she desires relieved from lien, knowing the foreclos- 
ure did not bar the State’s claim. If she has a claim for relief it 
arises because the land, when sold, was really worth no more than 
the encumbrance which antedated the recognizance. Yet the state 
has never been called on to redeem. That opportunity is not af- 
forded in this proceeding. The act of 1872, Rev. 1223, paragraph 
69, was not enacted when this foreclosure took place. 
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Under such circumstances we do not think that the discretion of 
the court would be wisely exercised in relieving petitioner. 

1. We do not perceive how relief can be afforded without dis- 
charge of the recognizance. For aught that appears, the state’s 
lien on other property might thus be affected. If it be said that 
no other property is affected, and that the bail are insolvent, this 
court has no power to discharge bankrupt sureties. 

2. But if petitioner’s relief could be effectually afforded by an 
order discharging the lien of the recognizance from her land, we do 
not think such an order ought to be made. No-precedent is to be 
found for such an order, nor is it within the line of principle on 
which the discretion of the court has heretofore been exercised. 
It would involve a difficult inquiry into the value of the land which 
ought not to be made on a mere motion or rule to show cause. 

That mortgagees and purchasers at foreclosure sales were often 
embarrassed by intervening recognizances, which could not be bar- 
red, was the occasion of the act of 1872. By it ample relief is now 
afforded. In our opinion, persons thus injured in cases prior to the 
act must seek relief from legislation rather than from the court. 





MEEHAN v. THE STATE. 


(N. J. Supreme Court, June Term, 1884.) 
[Decided at the November Term, 1884.] 
Escape— Voluntary and Negligent Dis- person in his custody from the justice who 
tinguisher.—To constitute the crime of vol- has committed him under a conviction, and 
untary escape the act must be done, not discharges such prisoner under it in good 


through mistake or ignorance, but molo faith believing it to be legal, such jailor is- 
animo. not guilty of a voluntary escape, his crime 


If a jailor procures the discharge of a __ being that of negligent escape. 


Messrs. Vredenburgh & Garretson for plaintiff. 

Mr. C. H. Winfield for state. 

BEASLEY, C. J.: The plaintiff in error was the keeper and War- 
den of the County Penitentiary and Hudson County Jail, and has 
been indicted and convicted for voluntarily permitting a prisoner 
in his custody to go at large and escape from such confinement. 
The indictment charges a voluntary escape, and the principal 
question arising on the bills of exceptions taken at the trial is as 
to the correctness of the judges charge, in its application to the 
facts in evidence, on that subject. The prisoner alluded to had 
been convicted before a police justice of being a disorderly person, 
and had been sentenced and committed to imprisonment for a 
term of sixty days, and before the expiration of that period the 
defendant, at the instance of the culprit, procured his written 
discharge from the committing magistrate, and thereupon suffered 
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him to go at large. Upon the point in question the trial judge, 
in his charge, stated the law in these words, viz: 

‘*The defendant says he found the discharge in the office and 
believed it to be lawful, and it is argued that he discharged the 
prisoner, as he believed in good faith he was in duty bound to 
do, without any intent other than an intent to perform his duty. 
If this be so, under this indictment he is not guilty, because 
the intent to give Holmes his liberty, to enable him to escape 
further punishment, is wanting. Under such circumstances he 
would be guilty of a negligent escape.”’ 

And in subsequently alluding to the circumstances that the 
defendant had assisted in procuring the illegal discharge, he says; 
among other things) as follows: ‘‘A jailor designing to end the 
punishment of a prisoner lawfully committed to his custody, who 
procures his discharge or causes such discharge to be procured, 
must take care that the discharge is lawful, or he will be guilty of 
a voluntary escape. Where he undertakes to terminate such an 
imprisonment, the term having not expired, he must take the 
chance that the discharge he procures is lawful, and he is guilty 
of a voluntary escape if it be not lawful. Where he acts 
affirmatively he cannot excuse himself by saying that he was 
ignorant of the law.” 

The first proposition stated in these instructions, to the effect 
that the defendant was not guilty of the crime charged unless he 
knowingly and with intent to assist the prisoner in escaping from 
the punishment, was correct, although doubts have been some- 
times expressed by legal writers on the subject. But I think both 
reason and authority are in favor of the principle as laid down. 
We can scarcely believe that the custodians of convicts could, 
under the system of the common law, have been held to a greater 
responsibility. By force of that system a jailor being guilty of 
a voluntary escape of a felon, became himself a felon, a rigor 
that has been transported into our own statute book in the provis- 
ion that prescribes that if any jailor, etc., having in his custody 
any offender guilty of treason, murder, or otherwise punishable 
with death, shall voluntarily permit or suffer such offender to 
escape, he shall be adjudged guilty of a high misdemeanor and, 
on conviction, shall suffer death. It is quite incredible that it 
was at any time the law that such a consequence as this was to 
follow an escape that had not been permitted malo animo,; and, 
as I have said, the authorities do not countenance such an idea. 
Thus from the Year Books we have the case (25 Ed. 339) of a 
justice of the peace bailing a person not bailable by law, and it 
was held that the jailor discharging the prisoner by force of such 
an illegal and nugatory procedure, was not guilty of felony, but 
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was liable only for a negligent escape. And Ld. Hale vol. 1, p- 
598, says that a sheriff, etc., bailing one that is not by law bailable, 
it is not in him a voluntary escape, at least unless done by design 
to deliver the prisoner for ever, but a negligent escape punish- 
able at common law. It will not escape notice that it was a mis- 
take as to the law, innocently fallen into by the officer, which 
was considered so to mollify the offence as to convert what other- 
wise would have been a very high crime into a mere misdemeanor. 

In view of the authorities thus referred to, and the character- 
istics of the official misconduct in question, it was to have been 
expected that so accurate a writer as Mr. Sergeant Hawkins 


should have stated the law in this particular, in these words, viz: ~ 


‘‘There can be no doubt but that wherever an officer who hath the 
custody of a prisoner, charged with, and guilty of a capital 
offence, doth knowingiy give him his liberty with an intent to 
save him either from his trial or execution, he is guilty of a 
voluntary escape, and thereby involved in the guilt of the same 
crime of which the prisoner was guilty and stood charged with.’’ 
3 Haw. P. C. 254. Mr. Bishop similarly defines the offence; 2 
Bish. Cr. L. sec. 920; and in the work of Mr. Russell we find the 
definition of Hawkins’ adopted without any modification. 

It is clear therefore that in order to constitute the crime of vol- 
untary escape the act must be done by the officer malo animo, and 
that if he discharge the prisoner through an erroneous interpreta- 
tion of the law, he is not guilty of that crime, but of the lesser 
offence of negligent escape. It is acrime in which the intention 
to do a wrong is one of the fundamental and essential ingredients. 
As has already been remarked the charge of the Judge on this 
head was legally correct. 

But I cannot agree to the exception to this principle, which he 
introduced into his charge. That exception was that if the jailor 
helped to procure the discharge in question from the police jus- 
tice, and although such act was done ina bona fide belief that 
the justice had the legal right so make such discharge, in such 
event the defendant was guilty of the crime for which he was 
indicted. There seems to be no ground for such a construction of 
the law as this, If the officer had a bona fide belief in the power 
of the justice to discharge the prisoner he did not act malo animo 
either in the procurement of such discharge nor in acting under 
it. It may be that it is not a commendable practice for jailors to 
participate, under ordinary circumstances, in applications for 
the release of persons in their custody, but I do not know of any 
law that prohibits such conduct. At all events if the discharge so 
procured turns out to be illegal, its procurement by the officer 
acting under it does not so per se and as a matter of law, irrespec- 
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tively of the realities of the case, raise up an intendment that 
such officer had a guilty knowledge that he was acting criminally. 
The criminal mind was no more shown to be present in suffering 
this prisoner to escape, from the mere circumstance that the 
justice’s order had been obtained through the instrumentality of 
the defendant, than if such order had been procured by a stranger. 

In this respect the instructions of the judge to the jury were in- 
correct. i 

The exceptions taken to the indictment have been examined but 
none of them have appeared to be well founded. 

For the error above stated the judgment must be refused. 


THE STATE, JAMES REID, ET AL., PROS., v. JAMES T. WILEY, ET AL., COMMISSION- 
ERS OF TAXATION. 


(New Jersey Supreme Court, November Term, 1884.) 


Commissioners of Taxation Act — _ ed in the first section of the act. 
Township Committee.—1. The *‘Commis- 3. When the local authorities are charged 
sioners of Taxation’? Act, approved March _ by law with the ‘levying of taxes for only 
2oth, 1884 (P. L. 1884, p. 84), is a general some of the objects specified in the act, or 
law and applicable to townships. when their failure extends to only some of 
2. In townships, the township committee those objects, the powers of the Commission- 
is the legislative or governing body mention- _ersof Taxation will be likewise circumscribed. 


On certiorari. 

Argued June Term, 1884, before Justices Knapp, Parker and 
Dixon. 

Mr. John W. Taylor, for prosecutors. 

Mr: Frank Bergen, and Mr. John F’. Dillon, of New York, for 
the defendants. 

Dixon, J.: The defendants are ‘‘ Commissioners of Taxation,’’ 
appointed for the city of Elizabeth, under the act entitled ‘° An 
Act to provide for and secure the raising of revenue for the execu- 
tion of the public duties of maintaining public schools, preventing 
the destruction of property by fire, preserving the public health, 
supporting the poor, maintaining police, and keeping the highways 
and streets in a safe condition for public use, within the limits of 
incorporated cities, towns and municipalities, in cases where the 
local or municipal authorities or officers fail to provide for the per- 
formance of such duties,’ approved March 20th, 1884 (P. L. p. 84). 

The object of this certiorari, bringing up the proceedings of these 
commissioners, is to test the validity of that statute. 

The argument presented on behalf of the prosecutors is, that 
the leading purpose of the act is the levying of taxes, in order to 
execute the public duties mentioned in the title, whenever the or- ° 
dinary local authorities, charged with the levying of such taxes, 
fail to exercise their functions ; that as occasions for the employ- 
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ment of these extraordinary means of taxation may arise in any 
portion of the State, such a law, to be general, must be applicable 
to every section ; that this law appears to be inapplicable to town- 
ships, and hence is not general; and that therefore taxes upon 
property cannot be imposed under it because of the Constitution, 
Art. IV., Sec. VII., Parag. 12, which provides that ‘‘ property shall 
be assessed for taxes under general Jaws, and by uniform rules, ac- 
cording to its true value.”’ 

If the leading purpose of the act be thus defeated, all the pro- 
ceedings of the commissioners under it should be set aside. State 
v. Hudson Co. Av. Com’rs., 8 Vr. 12. State v Chamberlain, 8 Vr. 
388. State v. Englewood, 12 Vr. 154. 

In the reasoning thus presented, an essential premise is that the 
law is inapplicable to townships, and, in their attempts to maintain 
this proposition, the prosecutors, we think, fail. 

The localities in which the statute is to be operative are by it 
declared to be ‘‘any incorporated city, town or municipality in 
this state.’’ Townships are embraced in this language. They are 
all incorporated, either under the general act or by special law, 
and they come within the definition of a municipality, 7@. e., a body 
formed by the incorporation of the inhabitants of a particular 
place or district, established to assist in the civil government of 
the state, by the exercise of subordinate specified powers of legis- 
lation and regulation with respect to local and internal concerns, 
1 Dill. on M. C., Sec. 19, 20 ; State v. Englewood, wbi supra. But 
the prosecutors insist that two features of the act indicate that it 
was nut designed to take effect in townships. One is, that before 
the Governor of the State can appoint the Commissioners, he must 
‘cause a notice to be given to the mayor of such city, town or 
municipality, if there be any such officer, or to the president or 
chairman of the legislative or governing body, if there be no 
mayor, calling attention to the fact that the local authorities, 
boards or officers authorized to levy such taxes are not in existence 
and qualified to act as aforesaid, or that they have neglected, etc.’’ 
The prosecutors urge that there is no legislative or governing body 
in townships, upon whose chairman this requisite preliminary 
notice can be served. 

We regard it, however, as plain, that the township committee is 
the body intended under several statutes, which need not be here 
particularly cited. This committee possesses various powers of 
legislation and government, and it has, moreover, authority to 
summon a special town meeting, or to appoint an assessor, when 
one of these courses might be necessary to prevent a condition of 
things constituting an occasion for the Governor’s notice under 


the act. 
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The other feature relied on, as showing that the act was not 
meant to operate in townships, is the provision conferring power 
on the commissioners to levy taxes for some purposes—e. g., the 
extinguishment of fires and the support of police—with which 
townships generally are not charged. 

But we do not understand the act as enjoining upon the commis- 
sioners the duty of levying taxes for all the objects specified in the 
statute in all cases. A condition precedent to the exercise of the 
powers of the commissioners is a failure on the part of the regular 
local authorities to perform their duties ; and where no duty has 
been cast upon these authorities it cannot be said that they have 
failed—whenever the local authorities are bound to levy taxes for 
all the purposes mentioned in the act, but proceed to levy for some 
only, or whenever they are bound to levy taxes for some only of 
those purposes, but fail to discharge that obligation, then still a 
case arises for the intervention of the Governor, but the authority 
of his commissioners will be limited by the neglect of duty in the 
regular officials. Hence we see nothing in this feature militating 
against the idea that the statute is enforceable in townships. In 
the broadest sense it is a general law. 

We do not wish to be understood as implying that if the act did 
not extend to townships it would necessarily not be a general law. 

Let the writ of certiorari be dismissed, with costs. 





OFFICE AND NATURE OF LAW AS THE BASIS AND BOND 
OF SOCIETY. 


[Extract from the address of the Hon. Jos. P. Bradley before the students of the Law 
Department of the University of Pennsylvania, October Ist, 1884, on ** The Office and Na- 
ture of Law as the Basis and Bond of Society.”’] 


We see, then, that in approaching the study of the law, we ap- 
proach a subject of living interest and importance, independently 
of its attractions as a professional calling. It is not merely dead 
books, and their contents, that we set about to learn, but a living 
thing—civil society—in its organization and its rules, under all 
phases of human experience, human intercourse, human activity, 
and human interest. 

The student of medicine examines with minutest care the subject 
matter of his science, namely, the human body ; he scrutinizes it 
in all its parts; the functions of each part and its relations to the 
other parts; the things that affect it beneficially, and those that 
affect it hurtfully. It is his study from morning to night to ascer- 
tain its functions, its needs, its dangers, its injuries, and the modes 
and means of repairing them. So the student of law, in order to 
obtain a profound conception of his science, must, in like manner, 
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study deeply the subject matter of it—civil society—in its con- 
struction, its workings, its rules; in the solution of all questions 
of civil right or duty that arise in every situation in which a man 
can be placed, in every transaction in which he may be concerned ; 
in the prescription of the proper remedy for the assertion of every 
right, and for the prevention or redress of every wrong. For the 
law is everywhere, and extends to everything of human interest. 

At first view, when we walk about amongst our fellowmen, we 
may not observe the omnipotent influence and controlling effect of 
the law. Its power is so subtle and all-pervading that everything 
seems to take place as the spontaneous result of existing conditions 
and circumstances. It is like gravitation in the natural world, 
which, whilst it governs and controls every movement, and pro- 
duces all the order of the Universe, is itself unseen. It must be 
studied in its effects in order to understand its power. 

So with law in civil society. It is over, under, in, and around, 
every action that takes place. Its silent reign is seen in the order 
preserved, the persons and property protected, the sense of secur- 
ity manifested; in the freedom of intercourse, in the cheerful per- 
formance of labor, in the confidence with which business is trans- 
acted, and trust is reposed by one man in another; in the peaceful 
and contented pursuit of trades and occupations, and the bestowal 
of services: all goes on cheerfully and smoothfully, working out 
and interworking the constant evolution of human happiness,— 
because of the ever-existing (though generally unrecognized) con- 
sciousness of the presence, the watchfulness and the all-sufficient 
protection of the law. In ordinary conduct, conformity to its 
rules and requirements is pursued almost as a second nature ; 
but in transactigns requiring authentic evidence, greater knowl- 
edge, perhaps professional skill, is required; and when ques- 
tions of ambiguity, complexity and difficulty arise, which the 
parties themselves cannot amicably solve, then, of course, the 
skill of the lawyer, and perhaps the wisdom and authority of the 
judge, must be resorted to. But, compared with the millions of 
transactions which take place, these ripples on the surface do not 
often occur. The mighty river of things generally moves on with 
an undisturbed current; but only because it is kept in its banks 
and regulated in its course by the power of law. 

If I have succeeded in my object, I have impressed upon you 
the conviction that the law is not to be studied and learned like 
a dead language, in books only; but that it is a living subject, em- 
bodied in and sustaining that civil society of which you are mem- 
bers, and manifested in its organic form, and in the rules and reg- 
ulations by which it is ordered and made harmonious and conducive 
to the greatest human happiness. 
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Now all this may seem to be very common knowledge,—almost - 
home-spun truth. Bunt home-spun truths often need to be im- 
pressed upon the attention. Their importance is frequently over- 
looked. One deduction to be drawn from the truth which I have 
endeavored to present is, the importance, to a student at law, of 
having a knowledge of affairs, a knowledge of civil society, its 
constitution and doings; a knowledge of what is taking place 
around him. He should know, as far as possible, the reason of 
everything. In other words, he should be wide awake, and, with 
open eyes, should watch this great drama of human life which is 
being acted in his presence; and not go dreaming around, with his 
head down, dwelling only and always upon the metaphysical 
quiddities of the law. These quiddities may be very good in their 
place; but they should not be allowed to absorb the whole atten- 
tion of the student, and entirely divert it from the fresh green 
views presented by that living law which he is to apply to actual 
life around him, and which he can only understand in its true 
spirit by a wide and varied knowledge of that life as the material 
and ground work of civil society. Of what use will it be to him 
to know all about the British constitution, for example, if he does 
not understand our uwn constitution, Federal and State? Of what 
use to know the organization of the government and the courts of 
England, if he does not know that of our own government and 
courts‘ Probably you all know the number, the names and boun- 
daries of the counties in your own State; but do you know what 
are the officers of each county, and what are their powers? Can 
you tell by what authority roads are laid out, and bridges are 
built? Can you tell by what authority a telegraph pole is erected 
in frontof yourdoor? Are youacquainted with the powers of the 
Common Council of the City in which you live? A man of ordi- 
narily good intelligence finds out many of these things without 
suspecting that he is learning something of the law. He picks 
them up from the newspapers, from conversation, from everything 
that affords him information. He is wide awake to what is going 
on around him. His eyes are open. He takes in knowledge at 
every pore. So the law-student should be. To put it in a home- 
ly manner, he should have ‘‘an inquiring mind.’’ Ulpian says 
that Jurisprudence is the knowledge of things human and divine, 
as well as the science of what is just and what is unjust. ‘‘/wris- 
prudentiu est divinarum atque humanarum rerum notitia ; justi 
atque injusti scientia.”’ This isa broad definition, but it is sug- 
gestive. The lawyer ought, indeed, to know almost everything, 
for there is nothing in human affairs that he may not, some time 
or other, have todo with. At least, he ought to be acquainted 
with all those things which go to make up the form and body, the 
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life and order of the society in which he lives. He ought to know 
all those things about his country and his State which would 
enable him to speak intelligently of their institutions, their 
policy, and their public proceedings. He ought to know how 
ordinary matters of business are transacted; the forms and mean- 
ing of bonds, promissory notes, bills of exchange, bank checks, 
drafts, leases, releases, ordinary deeds, policies of insurance, 
agreements. He ought to interest himself to learn the actual 
methods of doing business, not only in private counting houses, 
in the market and in the exchange, but also in the halls of city, 
State and Federal legislation. A great mass of this sort of gen- 
eral knowledge and information can be acquired by one anxious 
to learn, without interfering with the general course of his studies; 
and it will throw great light on his studies. It will often enable 
him to understand and apply them when otherwise their use and 
application would not be recognized. The sort of knowledge to 
which I refer is largely to be found in the statute-book, and that, 
however much despised, is a book which ought always to be with- 
in the student’s reach. It should be his »ade mecum, not to the 
exclusion of scientific text books, but as an adjunct and inter- 


preter of them. The statute-book exhibits the actual institutions 
and regulations prevailing in the State at the present time. 


VARIOUS TOPICS. 


N. J. SUPREME COURT EXAMINA- 
TIONS. 





The written examinations took place on 
Wednesday afternoon, Nov. 5, and the oral 
examinations were held before the court on 
the next day after the reading of the opin- 
ions. 

The examiners were D. J. Pancoast, R. 
Wayne Parker, A. H. Slape, Thomas Kays, 
A. Q. Garretson, Wm. H. Vredenburgh. 
The terms of Mr Pancoast and Mr. Parker 
have expired and Mr. Job H. Lippincott and 
Mr. Isaac W. Carmichael were appointed to 
serve for one year, beginning with the next 
term 

The following are the counsellors and at- 


torneys admitted : 

Counsellors—Alfred L. Black, Camden; 
Albert D. Anderson, Lambertville ; Jacob 
C. Hendrickson, Mount Holly ; Maximillan 
T. Rosenburg, Jersey City; Jerome B. 
Grigg, Pemberton. 


Attorneys—-Joshua E. Borton, William P. 
Fowler, J. F. Sinickson, Frank E. Pellet, 
John W. Backes, Julian G. Olds, Walter H. 
Bacon, E. S. Williamson, Edward P. Farrell, 
Cornelius Doremus, F. L. Sweet, M. W. 
Lane, N. M. Eicke, James A. Brady, John 
H. Grossman, I. L. Hunt, F. Moriarty, 
Dean Burgess. 

The questions asked on the written exam- 
ination were as follows : 


COUNSELLORS. 


1. Give the original and appellate juris- 
diction of the Supreme Court of the United 
States ? 

2. What are the sources of real property 
in New Jersey ? 

3. What is an estate tail, and what are 
the incidents of an estate tail ? 

4. What estate is created under our stat- 
ute by a conveyance to a man and the heirs 
of his body? 














VARIOUS TOPICS. 


5. How may title by adverse possession 
be acquired in New Jersey ? 

6. What are the common law rules of de- 
scent, and how are they changed by the New 
Jersey statute ? 

7. How are wills executed and proved in 
New Jersey ? 

8. What is a deed of conveyance, and 
what are its requisites ? 

g. What is the difference between a vested 
and contingent estate ? 

10. What is waste? Of how many kinds, 
and what is the punishment for committing 
it ? 

11. What is the usual form of action to 
try title to land in New Jersey ? 

12. What is the difference between joint 
tenancy and tenancy in common, and how is 
joint tenancy created in New Jersey ? 

13. What is the most usual way of barring 
dower in New Jersey ? 

14. What are the causes of divorce, and 
what kinds of divorce are in use in New 
Jersey ? 

15. What is the provision of the statute of 
frauds in regard to contracts for the sale of 
lands ? 

16. How may lands be sold for payment 
of debts by order of the Orphans’ Court, and 
what are the proceedings to obtain this order 
to sell ? 

17. How is partition of lands effected in 
this state, and what courts have jurisdiction 
therein ? 

18. How is the personal property of a de- 
ceased intestate distributed by the statutes 
of New Jersey ? 

ATTORNEYS. 

1. What is the common law of England ? 

2. What force and effect has it in the state 
of New Jersey ? 

3. What is process ? 

4. How many different kinds of process 
do we have in use here ? 

5. What are pleadings ? 

6. How many different kinds are there, 
and what is the office of each one? 

7. What is the object and purpose of the 
attachment act, and what are its general 
provisions ? 

8. What is a contract? Name the differ- 
ent kinds as far as you can ? 

g. What is the appropriate form of action 
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for a breach of the different kinds of con- 
tract ? 

10. What is a tort ? 

11. What is bail in a civil action, and 
when may it be required in New Jersey ? 

12, What is the jurisdiction of a justice’s 
court ? 

13. What is the jurisdiction of the Su- 
preme Court ? 

14. What is the jurisdiction of the Court 
of Common Pleas ? 

15. What is the jurisdiction of the Ore 
phans’ Court ? 

16. What are the appellate courts in New 
Jersey ? 

17. What are the courts of original juris 
diction ? 





N. J. SUPREME COURT. 


Decisions rendered November Term, 1884: 
A jailor who discharges 
a prisoner in good faith on a void warrant is 
not guilty of wilful escape. Beasley, C. J. 
Opinion reported supra. 

Newell v. Clark. Dustress—Treble dam- 
ages—Pound breach. 


Meehan v. State. 


Verdict amended so 
as to give single instead of treble damages. 
As to the other points rule discharged. De- 
pue, J. 

Fagan v. Cadmus. An assessment for lo- 
cal improvements was alleged as a breach of 
covenant ina deed. An assessment which 
existed when the deed was made was set 
aside and a new one was made afterwards. 
Held, that the covenant was broken, and 
that the damages should be substantial, viz : 
the amount paid to remove the assessment 
with interest. Reed, J. 

Bingham, pros., v. Gibbs. e/d, that the 
act of 1877, authorizing counties which have 
no work house to keep persons committed 
under the disorderly persons’ act in the coun- 
ty jail, isa general law and constitutional. 
The courts will take judicial notice of the 
existence of a county workhouse. Magie J. 

Ferrell v. Farley. The justices’ courts 
have exclusive jurisdiction when both parties 
reside in the city. Judgment on appeal 
bonds reversed. Scudder, J. 

Miller v. Hillsborough Mutual Fire Insur- 
ance Co. Insurance—Practice—Motion to 
strike out plea—Profert—Oyer, etc. Plea 
stricken out. Van Syckel, J. 


, 
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Gray v. Bastedo. The Court of Common 
Pleas is legally authorized to hear and de- 
termine causes by one of its judges sitting 
alone. Origin and history of the court ex- 
amined, authorities quoted; long and val- 
uable discussion. Knapp, J. 

State, Olmsted, v. Proprietors of Morris 
Aqueduct Co. Watersupply—Morris Aque- 
duct—Charter and general rights of water 
company. Certiorari dismissed. Parker, J. 

Runyon v. Hodges. Exceptions cannot 

be taken to the rejection of evidence bya 
referee. The report is on the same footing 
asa verdict. It is made so bya rule of the 
court. Beasley, C. J. Opinion reported 
supra. 
* Cowley v. Smith. Suit for damages by a 
depositor in a savings bank against a direc- 
tor for false representations, whereby he left 
his money in the bank and lost it. edd, 
that in the absence of actual moral fraud the 
director was not liable in this action. Law 
of fraudulent misrepresentations, especially 
in connection with statements of directors, 
etc., fully discussed. Depue, J. 

State v. Smith. Exceptions to indictment 
sustained. Dixon, J. 

Apgar v. Van Syckel, Col. Tax set aside. 

Brockway v. Mullin. Proprietor of a 
hotel who had delegated authority to manage 
the hotel. fe/d, not liable for the guaranty 
of his manager of the safety of carriages 
hired. Reed, J. 

Warner v. Reading. The overseers of the 
highways have no power now to order out 
the inhabitants to work a road. The road 
act in the revision is repealed by the act of 
March 23d, 1883. 

Importers’ and Traders’ Bank v. Little. 
Usury laws as applied to national banks. 
Pleas stricken out. Van Syckel, J. 

Johnson v. O’Neil. Judgment set aside. 
Van Syckel, J. 

State, Saunders v. Gulick. Certiorari 
dismissed. 

State, Keasbey v. Gulick, Col. Warrant 
of tax sale set aside on the ground that the 
lien expired at the end of two years and be- 
fore the warrant was issued. 

Field v. West Orange. Tax sale set aside 
for the same reason. Tax affirmed. 

Vandeventer v. Vandeventer. On an ap- 
plication to set aside a judgment by confes- 


sion against the wife of one of the joint de- 
fendants. Held, that the wife was not a 
principal but a surety. Judgment set aside. 

State, Morris Canal v. Newark. Aeld, 
that the exemption of this company from 
taxation does not extend to a house used by 
the superintendent simply by reason of the 
adjacency of the house to the canal, or the 
convenience to the company of having such 
an office there. Tax set aside. 

Presbyterian Board v. Marsh, collector. 
Reversed as to one piece of land, affirmed as 
to the other. 

Warman v. Horan. Judgment affirmed. 

Demarest v. Hurd. Change of venue re- 
fused. 

Birdsall v. Brose. Staking off oyster beds 
is not enough to make title without also 
planting. 

Graves v. Mooney. Rule discharged. 

Izzard v. Mays Landing Water Power Co. 
Two cases. Rule made absolute unless the 
verdicts are reduced to $4,000 and $1,500 
respectively. 

Titus & Scudder v. Camden R. R. Co. 
Verdict set aside unless reduction is ac- 
cepted. 

v. Louenstein. Mandamus 
to regulate conduct refused. 








U.S. CIRCUIT COURT. 








Opinions have been filed lately in the 
following cases: 

Frederick Frericks v. Daniel Bermes. 
Damages. The suit was brought to recover 
damages for a child who was run over by 
the defendant’s beer wagon. On motion for 
a new trial the court refused to disturb the 
verdict of the jury, although it was in excess 
of the damages the court would have given. 

Sutherland v. Jersey City and Bergen 
Railroad Co. Removal of Causes. The 
case was removed to the U. S. Circuit Court 
after a verdict had been rendered and set 
aside and a new trial had been ordered. On 
motion to remand it was held that the case 
might have been removed but that the pro- 
ceedings to remove were fatally defective. 
Cause remanded. 

Ann M. Wilkirison v. Del. Lack. & West. 
R. R. Co. Citizenship—Removal of Causes. 
The defendant Company asked for the 
removal of the cause on the ground that it 
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VARIOUS TOPICS. 


was a citizen of Pennsylvania. Held, that 
the D. L. & West. R. R. Co. did not become 
a citizen of New Jersey as lessee of the 
Morris and Essex R. R. Co. and the acts of 
the Legislature validating and confirming 
that lease. ; 

The petition for removal was filed before 
the trial but at the second term. The case 
had been adjourned by the parties to a cer- 
tain day in the first term, and in the mean 
time the court adjourned for the term. 
Held, that the petition was not too late. 

These cases will be reported in the Janu- 
ary number. 





MANDAMUS AGAINST ELIZABETH. 





Judge Nixon granted a rule Nov. 18th 
against the city of Elizabeth, at the suit of 
Robert Goelet, to show cause why a man- 
damus should not be issued commanding 
them to assess and levy additional taxes suf- 
ficient to pay the plaintiffs judgment 
amounting to $18,000. Some time ago an 
order of this kind was issued against the 
Board of Assessors, but five out of eight re- 
signed before the order was served and the 
Board, being without a quorum, was unable 
to carry out the order of the Court. The 
present order is against the city and is made 
very broad, with a hope of compelling the 
city to do something in the direction of pay- 
ing itsbonds. The hearing was set down 
for December Ist. 





DESTRUCTION OF WILLS. 





The original copies of all the wills pro- 
bated in the Court of Chancery are filed in 
a mass of little square pigeon-holes built up 
against the wall of a fire-proof room in the 
Secretary of State’s office at Trenton. It 
has been discovered that insects of some sort 
had eaten upa large part of a bundle of 
Bergen county wills of the year 1780. One 
will in the package was half gone. Other 
packages were slightly damaged by the same 
insects. The whole collection is being over- 
hauled and precautions being taken against 
any further destruction of the ancient docu- 
ments. As the contents of the wills are all 
recorded in safely kept books, no injury to 
persons interested in the wills can ensue 
from the peculiar appetites of the Secretary 
of State’s insects.—Zchange. 
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MR. JUSTICE WATKIN WILLIAMS. 





Pump Court contains the following ac- 
count of some of the characteristics of the 
late English Judge Watkin Williams: 

The death of Mr. Justice Watkin Williams 
has removed one of the ablest ‘‘ ordinary 
judges "—to use a phrase of his own—from 
the Bench. His health for some time past 
had been by no means robust, and his recent 
trip to Italy, from which much was expected 
by his friends, could have had no permanent 
effects for good. Like Charles Reade, he 
‘** came home to die.” In private life Sir 
Watkin was one of the most amiable of men, 
and, with regard to his professional ability, 
it is enough to say that when at the Bar he 
possessed the fullest confidence of all the 
heavy commercial firms of solicitors. 

Mr. Justice Williams had a difficult task 
set before him to school himself to mature an 
enthusiastic mist prius demeanor into the 
colourless coolness of the Bench. How far 
he succeeded in his brief occupancy of the 
loftier position only those who practised con- 
tinually before him are competent to form an 
opinion. He made up his mind at the out- 
set of a case often precipitately, but the ex- 
pression of his then bias was meant to en- 
courage and draw forth, not to smother, the 
statement of the the other side of the ques- 
tion. No junior was ever snubbed, no 
argument ever suppressed, no witness was 
ever shelved politely, or the reverse, in the 
court over which the deceased Judge pre- 
sided. The time occupied at wisi prius was 
to him as nothing in comparison with the 
development of every fact bearing upon the 
matter at issue. A recent subject of ani- 
mated discussion by Bench and Bar was the 
occasion of Mr. Justice Watkin Williams’ 
last appearance in the public journals, where 
his pen has so often made its mark. Cer- 
tain criminal cases, notably that of O’Don- 
nell, brought into prominence a diversity of 
judicial opinion and practice on the question 
of the admission of prisoners’ statements, in 
addition to, or as woven into, the addresses 
of their counsel. The late Judge's decision 
was in favour of the extreme latitude being 
allowed to prisoners, and as usual that de- 
cision was expressed in no uncertain words. 
‘** Nothing short of an Act of Parliament will 
ever,” said he, “induce me to deprive a 
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prisoner of his right of making a statement 
of his own version of fact to the jury.” 





THE UNION CLUB CASE. 





We have received a copy of the opinion of 
Judge Van Vorst in the famous Union Club 
case. Joseph F, Loubat v Herman R. Le- 
Roy, Treasurer of the Union Club of the City 
of New York. New York Supreme Court, 
County of New York, September Term, 
1884. The case was argued by Joseph H. 
Choate for the plaintiff, and James C. Carter 
and Edmund Randolph Robinson for the 
defendant. The objectioa to the legality of 
the proceedings of the club in expelling Mr. 
Loubat were overruled and the bill was dis- 
missed. The opinion contains a thorough 
discussion of the law of clubs in this “con- 


nexion, 





NOTES. 





The firm of Soule and Bugbee, Law Pub- 
lishers and Booksellers, expired by limitation 
on October 1 and has been dissolved by 
mutual consent. The business is now car- 
ried on by Mr. Charles C. Soule at 37 Court 
St., Boston. 

Ex-County Clerk Kennedy of Hudson 
county died of dropsy, in Hoboken, Nov. 
18th, in his fifty-fourth year. He leaves four 
sons and four daughters. 


ODDS AND ENDS. 





Law is like a sieve, you may see through 
it, but you must be considerably reduced 
before you can get through it. 

Lawyers are lucky. They can do lots of 
courting and not be engaged. 

Don’t marry an attorney; it must be a sad 
thing to be hung to a limb of the law. 

A witness in a case of assault and battery, 
when asked what he said, replied, ‘‘I said 
to him with the toe of my boot, ‘Go home!’” 

‘** I never was ruined but twice,’’ said a wit, 
** once when I lost a law suit and once when 
I gained one.” 

Said an Irish justice to an obstreperous 
prisoner on trial: ‘‘We want nothing but 
silence, and but little of that.” 


THE NEW JERSEY LAW JOURNAL. 


A coroner’s jury returned a verdict that 
the death of a child was “ the visitation of 
God to take it out of misery.” 

** An over-speaking judge is no well-tuned 
cymbal,” said Bacon; and such was very 
clearly Holt’s opinion. In one case he is 
reported to have said, ‘‘ Judgment in this 
case will be for the defendant, and, as for 
reasons, there will be none.” 

Brewster, Q.C., afterwards Chancellor, 
addressing a jnry, was reported to have said, 
‘* my client was not to be daunted! He took 
a defiant course! He took the bull by the 
horns, and indicted him for perjury.” 

George Bennett, Q.C., was fond of another 
strangely mixed metaphor—‘* My unhappy 
client received the seducer into his happy 
home. He placed the serpent in his bosom, 
but it stung him behind his back.” 





BOOK NOTICES. 





THE LAW OF MorTGAGES OF REAL AND 
PERSONAL PROPERTY, including also the 
Law of Pawn or Pledge and Collateral 
Securities, by Charles 7. Boone. San 
Francisco: Sumner, Whitney & Co., 1884. 


There are already many treatises on the law 
of Mortgages, but these little handbooks of 
the Practitioners’ Series supply a want which 
is not filled by any treatise, and we are glad 
to find one upon so important and practical 
a subject as that of mortgages. And besides, 
if we must have new text books, and the 
rapid increase of the reports makes it neces- 
sary, it is well to have them short and cheap 
and easy to handle. Weare always inclined 
to look with favor upon these little books, 
but we have examined this one critically to 
see if it is something more than a convenient 
digest and we find that it is. The author has 
not merely strung cases together in a certain 
order, but he has first formed a clear idea of 
the law as deduced from the cases and has 
represented it clearly, wisely, and in excel- 
lent language, referring to the cases for his 
authority. It will serve well not only 
as a book of reference for the practitioners, 
but as a text book for the student, and this 
cannot be said of many of the ‘“ practical 
handbooks ” of the law. 
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